SCHOLARLY ARTICLE

Surveying the Damage
By Mack . Morgan III

Introduction

Many damages claims in business related lit-
igation include a claim for lost profits or lost
goodwill. The uncertainty involved in calculat-
ing lost profits or lost goodwill often makes
those cases difficult to settle, and results in a
substantial expenditure of time and attorneys’
fees in contesting the damages issues. Indeed,
an entire two volume treatise is devoted to the
law of lost profits,! and the Texas Supreme
Court has stated that “[i]t is impossible to
announce with exact certainty any rule mea-
suring the profits and the loss for which recov-
ery may be had.”2

Traditionally, calculation of lost profits and
lost goodwill has involved the use of experts,
usually accountants and/or economists.
Surveys have rarely, if ever, been directly used
to quantify damages. This article suggests that
a properly sponsored and conducted survey
can directly be used to quantify lost profits or
lost goodwill, or can be used to support a cal-
culation of lost profits or lost goodwill by an
accountant and / or economist. Moreover, a sur-
vey may be the most persuasive damage evi-
dence that can be presented to the finder of
fact.

General Proof of Lost Profits
and Lost Goodwill

In Oklahoma, goodwill is defined as the cus-
tom or patronage of an established trade or
business, and the benefit or advantage of hav-
ing established a business and secured its
patronage by the public.3 The value of good-
will results from the probability that prior or
existing customers will continue to trade with
an established concern.4 By definition, the val-
uation of goodwill requires an estimate of the
probability (not certainty) that customers will
continue to trade with an established concern.

Likewise, the calculation of lost profits is, by
definition, speculative. The calculation of lost
profits requires an estimate of future revenues
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in excess of future expenses over a period of
time. Lost profits may relate to a specific con-
tract, a specific act or acts affecting sales of a
particular product, a specific act or acts pre-
venting expansion of a business, a specific act
or acts resulting in the downsizing of a busi-
ness, or a specific act or acts causing a business
to be closed. Generally, lost profits may not be
recovered for a prospective business, but can
be recovered for a newly formed business if it
has been in existence long enough to allow a
reasonable calculation of lost profits by extrap-
olation of revenues and expenses.5

Accordingly, claims for lost profits and lost
goodwill’ cannot be proven precisely. While
courts require that the fact of damage be
proven with certainty, uncertainty in proving
the amount of the damage is allowed if the
plaintiff presents the best evidence possible
under the circumstances of the case in order to
permit a reasonably accurate estimate.® In
other words, a plaintiff must prove with cer-
tainty that he has been damaged, but he only
need present a credible estimate of the amount
of such damage. This is particularly true when
the difficulty in ascertaining the amount of
damages is a result of the action or fault of the
defendant.”

Traditionally, plaintiffs have attempted to
quantify lost profits and lost goodwill by using
the testimony of expert accountants and/or
economists, often in conjunction with testimo-
ny from the owner of the damaged business.
Theoretically, the owner’s knowledge of the
business and its customers, when combined
with the expertise of accountants and/or econ-
omists (using the history of the business and
the economic factors affecting the industry
generally) allows for an extrapolation of the
performance of the business if it had not been
damaged by the act or acts of the defendant.
The owner or president of a company may
offer an opinion regarding the amount of the
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lost goodwill suffered by the company without
the aid of expert testimony.8

Thus, while the law allows plaintiffs a great
deal of leeway in attempting to establish the
amount of lost profits or lost goodwill, the
finder of fact is free to draw conclusions
regarding the reliability and persuasiveness of
that evidence. For example, in an action in
which the president of a company testified that
his company had suffered injury to its good-
will in the amount of $250,000.00, but the plain-
tiff offered no expert evidence to support the
president’s opinion regarding the amount of
lost goodwill, the jury only awarded the plain-
tiff $37,500.00.°

On the other hand, when credible expert tes-
timony is presented, usually proposing a range
of damages based upon the margin of error,
juries often award damages within that range.
The more credible the expert and the evidence,
the greater the chance of persuasion of the jury.

Using Surveys to Quantify Damages

Both lost goodwill and lost profits are based
upon an assumption that customers would
continue to patronize the plaintiff’s business
had it not been damaged by the act or acts of
the defendant. Thus, the calculation of lost
goodwill and/or lost profits attempts to, at
least in some degree, quantify what customers
would have done in the absence of the defen-
dant’s bad acts. Yet, the traditional damage
witnesses (the owner, president, accountant, or
economist) do not usually seek to determine
the customers’ future actions by actually inter-
viewing those customers. The customers, how-
ever, can be asked.
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A properly conducted survey can determine
whether the customers of the business were
aware of the defendant’s acts in issue (such as
the fact that the defendant’s business was pric-
ing its products lower than the plaintiff’s busi-
ness), and whether that knowledge is translat-
ed into a diminution of future buying inten-
tions.10

Surveys have been used extensively to estab-
lish consumer behavior for use in marketing
strategies and advertising campaigns, and to
determine the likelihood of confusion between
two products in trademark infringement
cases,!! but not to determine damages. There is,
however, no legal impediment to using a sur-
vey to quantify damages in an appropriate
case. In fact, the use of a survey to quantify
damages, or to support another expert’s quan-
tification of damages, can be extremely persua-
sive with the finder of fact.

Survey evidence is not hearsay, in that it is
not offered to prove the truth of what the
respondents said, but merely to prove their
state of mind.12 Moreover, Federal Rule of
Evidence 703 permits an expert to form an
opinion based upon information which is not
admissible in evidence if the facts or informa-
tion are of a type reasonably relied upon by
experts in the field in forming opinions upon
the subject.

Asurvey is also admissible as an exception to
the hearsay rule if it is material and more pro-
bative on the issue than other evidence, and if
it has guarantees of trustworthiness.13 If a sur-
vey has been conducted according to generally
accepted survey principles, it is deemed to be
trustworthy.14 The testimony of the survey
director alone is sufficient to establish the foun-
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dation that the survey was conducted accord-
ing to generally accepted survey principles.15

The proper foundation for a survey can be
proven by evidence that:

1. The proper universe was selected and
examined;

2. A representative sample was drawn from
that universe;

3. A correct method of questioning the inter-
viewees was used;

4. The persons conducting the survey were
recognized experts;

5. The data gathered were accurately report-
ed; and

6. The sample, the questionnaire and the
interviewing were in accordance with
generally accepted standards of objective
procedure and statistics in the field of
such surveys.16

The foregoing foundation can be established
solely by the person responsible for directing
the survey, and it is not necessary to call any of
the participants in the survey. Moreover, under
Federal Rule of Evidence 702, the director of
the survey may not only testify regarding his
opinion, but may testify in detail regarding the
scientific principles of statistical sampling in
opinion polls which provide the basis for his
opinion.

Most importantly, “[tlechnical and method-
ological deficiencies in the survey, including
the sufficiency of the universe sampled, bear
on the weight of the evidence, not the survey’s
admissibility.”17 Thus, as long as the survey is
conducted according to generally accepted sur-
vey principles, all attacks on the survey
(including attacks on the phrasing of the ques-
tions, choice of respondents, number of ques-
tions, number of respondents, and conclusions
drawn) are simply relegated to closing argu-
ment. Significantly, the admission of a survey
by the trial court is reviewed under an abuse of
discretion standard.18

Examples of Survey Usage

In Harold’s Stores, Inc. v. Dillard Department
Stores,19 the plaintiff Harold’s employed a mar-
keting professor to survey its customers to
determine whether its goodwill had been dam-
aged by Dillard’s actions in violating Harold’s
copyrights by offering infringing skirts for sale
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at a lower price. Harold’s had sold all of its
copyrighted skirts and, therefore, did not
directly lose sales of its copyrighted skirts by
Dillard’s sale of infringing skirts a year later.
Harold’s, however, believed that Dillard’s sale
of infringing skirts had damaged Harold’s
goodwill because Harold’s had advertised
those skirts as being exclusive to Harold’s. The
only practical way to test and quantify that the-
ory was to ask Harold’s customers.2’

Dr. Daniel Howard, chairman of the market-
ing department at Southern Methodist
University, offered opinion testimony quanti-
fying Harold’s damage claim based upon a
survey of undergraduate women at Southern
Methodist University who had visited a
Dillard’s store in 1993 (when Dillard’s offered
infringing skirts for sale) and visited a Harold's
store or looked at a Harold's catalog in 1991 or
1992 (when Harold's offered the skirts that
were copied). Dr. Howard determined that the
women who saw the infringing skirts at
Dillard’s were less likely to purchase clothes
from Harold’s in the future.

Dr. Howard estimated that Harold's dam-
ages to its goodwill and sales to future and
prospective customers fell in the range of
$226,367.00 to $517,809.00. Based upon this evi-
dence, the jury awarded Harold’s damages of
$312,000.00. It is unlikely the jury would have
awarded Harold’s as much as $312,000.00 in
lost goodwill if, in the absence of a survey and
testimony by Dr. Howard, the President of
Harold’s had simply testified that Harold's suf-
fered damages in that amount.

Surveys can also be used to support a calcu-
lation of damages indirectly, rather than quan-
tify the damages directly. In Florifax
International, Inc. v. GTE Market Resources,
Inc.2! the plaintiff claimed lost profits for a spe-
cific period of time. The plaintiff’s expert econ-
omist testified that the plaintiff lost
$1,921,028.00 for the period of time at issue.
The defendant’s expert certified public accoun-
tant estimated the plaintiff’s lost profits over
the same time frame at only $505,731.00. The
jury awarded lost profits of $750,000.00, appar-
ently being more persuaded by the defendant’s
expert’s calculation than the plaintiff’s expert’s
calculation.

The Oklahoma Supreme Court noted that
“one major difference between the experts’
projections” was that the plaintiff’s expert
increased sales volumes in his projections,
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while the defendant’s expert kept the sales vol-
umes at a flat growth rate “because the general
floral industry survey indicated declining vol-
umes of the floral industry from the late 1980s
through 1991.”22 Thus, the defendant’s expert
relied upon an industry survey to support his
calculations, while the plaintiff’s expert had no
such supporting survey.

Conclusion

Given that the finder of fact in cases involv-
ing lost goodwill and lost profits must, by def-
inition, speculate regarding future events, it is
natural for the finder of fact to desire as much
information as possible to make that determi-
nation. Surveys can be extremely persuasive
because they involve responses from neutral
third parties. Judges and juries are acutely
aware that expert economists and accountants
are highly paid to advocate a damages calcula-
tion that is favorable to their client. However,
customers who respond to a survey are usual-
ly not compensated, and unaware that their
responses will be used in litigation. This type
of objective evidence will often be more per-
suasive than any other evidence that is intro-
duced in the case. The surveys may be even
more persuasive when performed by an inde-
pendent third party for an independent pur-
pose. Then, the survey evidence is even more
objective because the survey director was not
employed by either of the parties, and was not
conducting the survey for use in litigation.

Surveys can be used both as a sword to quan-
tify damages for a plaintiff (as shown in
Harold’s) and as a shield to mitigate damages
on behalf of a defendant (as shown in Florifax).
Relying solely upon cross-examination to
impeach the credibility and trustworthiness of
a survey director and survey will usually
prove ineffective. A counter survey should be
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offered in opposition. If a counter survey is not
offered, the finder of fact may assume that the
opposing party has not countered with its own
survey because it could not obtain one favor-
able to its position. Simply put, a lone survey,
while not perfect evidence, may be the best evi-
dence.
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