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Excepting Divorce and
Custody-Related Debts trom
Discharge in Bankruptcy

By Michael R. Pacewicz

Introduction

Perhaps one of the most frequently and zeal-
ously litigated issues in consumer bankruptcy
is the nondischargeability of a divorce-related
obligation to a former spouse. Often, non-
debtors find themselves facing off against for-
mer spouses who have filed bankruptcy, at
least partially, to escape debts stemming from
divorce proceedings. These non-debtor spous-
es, quite naturally, tend to turn for assistance to
the family law attorney who shepherded them
through their divorce.

Family law and general practitioners who
find themselves thrust into bankruptcy court
may be shocked to discover that a seemingly
explicit divorce decree or property settlement
agreement does not necessarily prevent or
guarantee the discharge of a
divorce-related debt. This article
will attempt to provide non-
bankruptcy practitioners with
an understanding of extant
Tenth Circuit jurisprudence
related to the nondischargeabili-
ty of divorce-related obliga-
tions, including obligations for
attorney’s fees and costs.

The Bankruptcy Discharge

Section 524 of the Bankruptcy
Code' details the effect of the
bankruptcy discharge. Under
this section, the discharge voids
any judgment to the extent the
judgment creates a personal lia-
bility for the debtor on a debt
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incurred prior to the filing of the bankruptcy
petition.? The discharge also acts as an injunc-
tion preventing creditors from commencing or
continuing efforts to collect pre-petition debts
as a personal liability of the debtor.’ Congress,
however, has deemed that a debtor’s personal
liability for certain debts should survive bank--
ruptcy. These debts are enumerated in § 523 of
the Bankruptcy Code, which was enacted as
part of the Bankruptcy Reform Act of 1984.
One of the debts excepted from discharge is a
debt “to a spouse, former spouse, or child of
the debtor, for alimony to, maintenance for, or
support of such spouse or child.”

Early 10th Circuit Precedent :

In 1986, the Tenth Circuit decided In re Yeates,
its first case involving § 523(a)(5) since the
implementation of the Bank-
ruptcy Reform Act.® In Yeates,
the parties obtained a
divorce from a Utah state
court and executed an agree-
ment wherein each party
waived the right to receive
alimony. In return for the
reciprocal waivers, the wife
agreed to assume the mort-
gage on the parties” home
and the husband agreed to
borrow $6,000, using the
home as collateral, and to
pay the proceeds of the loan
to the wife. After the divorce,
the husband defaulted on
the loan and subsequently
filed for bankruptcy. The
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wife filed an adversary proceeding seeking to
have the debt declared nondischargeable as a
Support obligation. The husband/debtor
argued that the debt was part of a property set-
tlement and was therefore dischargeable in

bankruptcy. The bankruptcy court ruled for -

the debtor, holding that because the wife’s eco-
nomic position was not adversely affected by
the divorce, the debtor owed her no duty of
Support and the debt was therefore not in the
nature of alimony, maintenance o support.®

The wife appealed to the district court,
which reversed the bankruptcy court’s ruling.’
The district court found that the bankruptcy
court had applied an incorrect legal standard
when it focused on the husband’s duty to pro-
vide support in determining whether the debt
was in the nature of support. The district court
ruled that had the bankruptcy court applied
the correct standard, it would have found the
debt to be in the nature of support.® This time
the debtor appealed.

The Tenth Circuit affirmed
the decision of the district court
and found the debt to be
nondischargeable under §
523(a)(5). In doing so, the court
set forth several principles that
courts throughout the Tenth
Circuit continue to apply in
determining dischargeability
under § 523(a)(5). Initially, the
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Determining
what the parties
intended when they
made.the agreement

an unambiguous agreement that clear]
reflects that the parties intended an obligatio
to be either support or property settlemer
would normally control. Where the agreemer
is ambiguous, however, the court must consic
er extrinsic evidence in determining the pat
ties” intent. Turning to the facts of the case, th
court reasoned that the non-debtoy spouse’
need for support is a “very important factor i1
determining the intent of the parties,” anc
found that the wife’s “dire financial circum
stances at the time of the divorce” led to the
conclusion that the debtor’s loan payment:
were in the nature of support.

Approximately one month after the Yeates
decision was released, a different Tenth Circuit
panel decided In re Goin," another case involv-
ing § 523(a)(5). In Goin, the divorce decree
required the husband to pay his ex-wife
$80,000 in $5,000 increments until the entire
Sum was paid. The decree also required the
husband to pay $350 per
month in child support.
According to the decree, the
$80,000 represented the ex.
wife’s one-half interest in real
estate and securities. After
making three payments, the
husband sought relief under
chapter 7 and filed a com-
plaint seeking to determine
the dischargeability of the

court noted that the legislative can P Ofcour Se, pr esent balance of the debt, The bank-

history behind § 523(a)(5) com-
pels courts to look to bankrupt-
cy law, rather than state law, in
determining what constitutes
alimony, maintenance or sup-
port. At the same time, howev-
er, the court recognized that well-developed
state law principles provide guidance in mak-
ing that determination, The Yeates court then
ruled that the bankruptcy court erred in
employing the “duty to support” test and set
forth the test to be used in situations where
divorced parties enter into a property settle-
ment agreement: whether, at the time the
agreement was made, the parties intended to
create a support obligation. If so, the debtor’s
obligation under the agreement will not be dis-
chargeable in bankruptcy. :

Determining what the parties intended
when they made the agreement can, of course,
present difficulty. The Yeates court ruled that
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dificulty,

ruptcy court ruled that the
$80,000 debt was in the
nature of support or alimony
and was therefore nondis-
chargeable.”

The bankruptcy  court
looked to several factors set forth by the Ninth
Circuit in Shaver v. Shaver® in reaching its deci-

- _sion. Those factors include: (1) whether it

appears that the spouse needs support in those

- cases where the decree does not explicitly so

provide; (2) the existence of minor children
and a disparity in income; (3) whether the pay-
ments are made directly to the recipient and
are paid in installments over 3 substantial peri-
od of time; and (4) whether the obligation ter-
minates upon remarriage or death.* The bank-
ruptcy court found evidence supporting the
first three of the Shaver factors and concluded
that the parties intended the $80,000 to be sup-
port and maintenance. The district court
affirmed, and the debtor appealed to the Tenth
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Circuit.” The circuit court, applying the clearly
erroneous standard of review to the bankrupt-
cy court’s findings of fact, affirmed. In doing
so, the court stated that bankruptcy courts
must go behind the language of the divorce
decree to determine the intent of the parties
and the substance of the obligation.' Notably,
the Goin court did not limit the consideration
of extrinsic evidence to those instances in
which the language of the divorce decree is
ambiguous, as the Yeates court had done.

Reconciling Yeates and Goin

The next significant Tenth Circuit decision
involving § 523(a)(5) didn’t come along for
another six years. In In re Sampson,” the parties
obtained a divorce and entered into an agree-
ment providing that the debtor would pay a
set amount to his former spouse each month
for eight years. The agreement described the
payments as support and specifically stated

- «that the payments were not part of a property

settlement. Several years later, the debtor filed
a voluntary petition under chapter 7 of the
Bankruptcy Code. His former spouse institut-
ed an adversary proceeding seeking to except
the debt from discharge. The evidence present-
ed to the bankruptcy court indicated that the
debtor’s former spouse was an unemployed
homemaker with no independent income and
no job skills or training at the time of the
divorce. The debtor presented evidence that
the monthly payments were intended as part
of a property settlement but were described as
maintenance in the agreement so that he could
deduct the payments for income tax purposes.
The bankruptcy court, deeming itself bound
by Yeates, found that the language of the agree-
ment was clear, thus prohibiting the consider-
ation of extrinsic evidence, and held that the
debt was nondischargeable. Surprisingly, the
bankruptcy court then proceeded to make
additional findings, stating that it would have
found that the parties intended the debt as a
property division, had it been able to look
behind the agreement.'s

On appeal, the district court held that the
bankruptcy court should have considered the
extrinsic evidence in making its determination
as to the dischargeability of the debt, and fur-
ther held that the bankruptcy court’s alterna-
tive finding that the parties intended the
obligation as a property division was incorrect.
Upon examining the language of the
agreement and the surrounding circum-

Vol. 74 — No. 12 — 4/12/2003

stances, the district court found the debt
nondischargeable.”

When the case reached the Tenth Circuit, the
court was faced with the task of reconciling the
Yeates and Goin decisions and formulating a
standard for deciding when a debt is “in the
nature of alimony, maintenance, or support.”
In Yeates the court had placed heavy emphasis
on the parties” intent and stated that an unam-
biguous agreement would normally control
the determination. Goin, on the other hand,
placed an affirmative duty on the bankruptcy
court to go behind the divorce decree or.agree-
ment to determine both the parties’ intent and
the substance of the obligation owed by the
debtor, even where the language in the decree
or agreement is unambiguous. The first step in
this reconciliation was to jettison the notion

that an unambiguous agreement could control

the court’s determination in favor of a less
restrictive rule, also found in Yeates, that “[a]
written agreement between the parties is per-
suasive evidence of intent.”” The Sampson
court then reiterated the two-prong test of
Goin, refining it slightly by instructing that
with respect to the first prong, it is “the shared
intent of the parties at the time the obligation
arose” that is critical” A party’s post hoc
explanation regarding his or her state of mind
at the time of the agreement, even if unrefuted,
would not be determinative of the intent
issue.” ‘

Applying this standard to the facts before it,
the Sampson court rejected the debtor’s evi-
dence because it tended to show only the
debtor’s state of mind at the time of the agree-
ment rather than the parties’ shared intent. In
the court’s view, such evidence could not over-
come the “clear expression of the parties’
shared intent” found in the agreement® The
court also found that the relative financial con-
dition of the parties evinced a shared intent to
create a support obligation. Thus, the court
concluded that the bankruptcy court’s alterna-
tive finding that the parties intended the obli-
gation as a property division was in error.

The court then turned to the second prong of
the test: whether the obligation was in sub-
stance support. This determination hinges on
what function the obligation served when the
parties were divorced.® The function of the
obligation, the court stated, “may be deter-
mined by considering the relative financial cir-
cumstances of the parties at the time of the

The Oklahoma Bar Journal 1201




divorce.”” The court concluded that where the
obligation serves as the non-debtor’s source of
income upon divorce, it is in substance a sup-
port obligation. Based on the overwhelming
disparity in the parties’ financial circum-
stances and the non-debtor’s limited employ-
ment prospects, the circuit court determined
that the obligation functioned as the non-
debtor’s source of support at the time of
divorce. Accordingly, the circuit court affirmed
the district court’s ruling that the debt was
nondischargeable under § 523(a)(5).”

The Sampson decision is notable in at least
two respects. First, despite the court’s insis-
tence that the unambiguous language con-
tained in a divorce decree or property settle-
ment agreement was not controlling, the court
placed a great deal of emphasis on the written
agreement in question, at least with respect to

determining the parties’ intent. Second, and

perhaps more importantly, the Sampson court
opined that the non-debtor spouse’s need for
support at the time of the divorce was a very
important consideration in determining both
the substance of the obligation, and the parties’
intent in creating the obligation. Thus, the
spouse’s need for support “may, in some cases,
be dispositive on whether an obligation to a
former spouse is nondischargeable under
§ 523(a)(5).”*

Professional Fees and Custody Disputes

The next stage in the evolution of Tenth Cir-
cuit jurisprudence relating to § 523(a)(5) came
in late 1993 with In re Jones.” Jones involved an

- attempt by a non-custodial parent to discharge -

an obligation to pay attorney’s fees and costs
incurred by the custodial parent in successful-
ly defending a motion to modify custody. The
bankruptcy court ruled that the debt should be
discharged because it arose out of a custody
proceeding, not a support action. The custodi-
‘al parent, in this case the hus-
band, appealed to the district
court, which reversed, holding
that “the determination of child
custody is essential to the chil-
dren’s proper ‘support’ and
that attorney’s fees incurred in
custody modification proceed-
ings should likewise be consid-
ered as obligations of sup-
port.”® The non-custodial par-
ent appealed.
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.the ultimate
goal of all custody
actions is the welfare

of the child.

The circuit court recognized a split among its
three sister courts that had previously consid-
ered the issue. Both the Fifth* and Second®
Circuits had previously held that court-
ordered attorney’s fees stemming from a post-
divorce custody dispute were nondischarge-
able because they affected the welfare of the
child. The Eighth Circuit, conversely, had ruled
that the purpose of the custody proceeding
must be examined in order to determine
whether it was held in order to determine the
child’s best interests.® If it was not, then the
debt was dischargeable.*

The Jones court rejected the Eighth Circuit’s
approach in favor of a rule that the ultimate
goal of all custody actions is the welfare of the
child. Following the reasoning of the United
States Bankruptcy Court for the Northern Dis-
trict of Oklahoma,* the court held that the term
“support” for purposes of § 523(a)(5) “encom-
passes the issue of custody absent unusual cir-
cumstances . . . .”* Thus, the court concluded,
the non-custodial parent’s obligation to pay
attorney’s fees and costs was nondischarge-
able. The Jones court declined to elaborate,
however, on what “unusual circumstances”
might remove custody-related debts from the
realm of support.

While Jones was limited in its application to
debts related to attorney’s fees and costs, its
holding that custody actions fall within the
confines of § 523(a)(5) absent unusual circum-
stances left open the possibility that other
court-ordered obligations might be excepted
from discharge. The Tenth Circuit addressed
that question in In re Miller.” In Miller, a state
court had appointed a guardian ad litem and a
psychologist in connection with divorce and
custody proceedings. Upon entering the final
decree, the state court ordered the wife to pay
certain sums to the guardian ad litem and the

: psychologist for their fees.
The wife later filed a bank-
ruptcy petition and brought
an adversary proceeding
seeking a determination that
the debts were dischargeable.
In a decision rendered before
Jones was decided, the bank-
ruptcy court found that the
debts were dischargeable
because they were not owed
to a spouse, former spouse or
child of the debtor as
required by § 523(a)(5). By
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the time the case reached the district court on
appeal, the Tenth Circuit had decided Jones.
Finding itself bound by the Jones decision, the
district court reversed the bankruptcy court
and ruled that the fees were nondischarge-
able.®

On appeal, the Tenth Circuit recognized that
Jones had not addressed the question of
whether an obligation to a third party could be
excepted from discharge as support under §
523(a)(5). Nevertheless, the Miller court found
Jones controlling and affirmed the decision of
the district court. In doing so, it acknowledged
the emphasis in Jones on the nature of the debt
in question, not the identity of the payee, and
rejected the notion that “support” be limited to
“the bare paying of bills on the child’s
behalf.”*

After Miller, the analytical framework for
determining exceptions to discharge under
§ 523(a)(5) in the Tenth Circuit was relatively
" “well-developed. Where the issue was whether
a debt constituted a property division or a sup-
port obligation, the courts would go behind
the divorce decree to determine the intent of
the parties and the substance of the obligation,
measured from the time of the divorce. An
explicit statement in the divorce decree would
be persuasive, but not conclusive, evidence of
the parties’ intent, and the non-debtor’s need
for support would be an important considera-
tion. Where the question was whether court-
ordered fees and expenses were excepted from
discharge, those fees and expenses, even when
paid directly to third parties, were presump-
tively nondischargeable as support where they
flowed from custody proceedings. This pre-
sumption could be overcome by a showing of
“unusual circumstances.”

Lowther’s Unusual Circumstances

Yet the question remained what unusual cir-
cumstances would put custody-related fees
and expenses beyond the reach of § 523 (a)(5).
The Jones court provided no examples of such
circumstances and the question was not pre-
sented in Miller. It was left to the Bankruptcy
Appellate Panel, some eight years after Jones
was decided, to begin molding a definition of
the term “unusual circumstances.”

In In re Lowther,” the parties had engaged in
protracted divorce proceedings and a hard-
fought custody dispute. The mother eventual-
ly retained custody of the couple’s child, but
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not until after the state court ordered liberal
visitation and admonished the mother for
alienating the child from its father. Although
the father was obligated to pay child support,
the state court ordered the mother to pay the
father $9,000 in attorney’s fees and $303.05 in
costs after finding she was 60 percent at fault
for the alienation. The mother subsequently
filed for relief under chapter 7 of the Bank-
ruptcy Code, and the father filed an adversary
proceeding seeking to have the fees and costs
excepted from discharge.”

At trial, the mother testified that she received
food stamps and a small income from a home
day care business, in addition to child support
payments. The mother also testified that her
expenses exceeded her income and that she
could not pay the attorney fee award. The
father testified that the custody dispute was
caused largely by the mother and that he had
incurred significant fees fighting for custody of
the child. The mother argued that the case fell
within the unusual circumstances exception
because she was the custodial parent, while
Jones involved a non-custodial parent attempt-
ing to discharge fees. The bankruptcy court
found that the custodial or noncustodial status
of the debtor was not an issue under Jones. The
bankruptcy court further found that there was
no basis for application of the unusual circum-
stances exception and ruled that the debt was
not dischargeable.”

On appeal, the mother again argued that
Jones was premised on the fact that the non-
custodial parent was the debtor. She also
argued that the award of fees in Jones was
directly related to the child’s support and wel-
fare, while the fee award in her case under-
mined her ability to support her child. The
BAP concluded that a debtor’s status as the
custodial parent, standing alone, was not an
unusual circumstance excluding a debt from
the definition of support under § 523(a)(5). The
BAP then recognized that Jones, by deeming all
custody related fees as support, prevented it
from going behind the fee award to determine
its nature and purpose, as it would in a non-
custody case. Precluded from examining the
state court’s reason for awarding the fees, the
BAP reasoned that it could still consider the
effect of the award to determine whether
unusual circumstances were present.” The
court then held that an unusual circumstance
exists where “a parent’s income is so insub-
stantial that the obligation to pay attorney’s

The Oklahoma Bar Journal ‘ 1203




-

fees will clearly affect the parent’s ability to
financially support the child for a significant
duration.”*

The BAP went on to describe two scenarios
in which such an unusual circumstance might
occur: (1) where the debtor’s ability to pay
child support is “severely impaired” by the
obligation to pay an attorney’s fee award; and
(2) where a custodial parent’s child support
payments are cancelled out by the obligation
to pay attorney’s fees. Finding that the moth-
er’s ability to adequately support her child
would be hampered if she were required to
pay the attorney’s fees, the BAP reversed the
bankruptcy court and ruled the debt dis-
chargeable.*

Clearly, the BAP was faced with an unusual
set of facts in Lowther. As the court acknowl-
edged, “it is a rare occurrence when the suc-
cessful party in a custody dispute must pay the
non-custodial parent’s attorney fees.”* Faced
with the prospect of requiring the debtor to
essentially surrender her child support pay-
ments for several years, the court was left with
little choice. But it may also be argued that the
Lowther court used overly broad language in
reaching its result. Rather than limiting the
case to its facts, the BAP created an opening for
non-custodial parents to discharge custody-
related fees upon a showing that their ability to
pay child support is severely impaired. If noth-
ing else, this has the potential for fomenting
additional, perhaps meritless bankruptcy liti-
gation between former spouses.” The Tenth
Circuit may have recognized this danger
when, in affirming the BAP, it limited the case
to its facts and defined the unusual circum-
stances exception as a narrow one. *

Conclusion

Challenging the dischargeability of a
divorce-related obligation can be a confusing
and frustrating experience for attorneys with
limited bankruptcy experience and for their
clients. Remembering some basic principles
should help alleviate some of that confusion
and frustration, however.

First, both attorneys and clients should
remember that the labels they attach to an obli-
gation in a divorce decree or property settle-
ment agreement will not control the discharge-
ability determination. Nor will an explicit
statement in the decree or agreement stating
that the debt is, or is not, dischargeable. The
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bankruptcy court must go behind the decree or
agreement to ascertain what the parties
intended at the time of the divorce. The bank-
ruptcy court must also go behind the decree or
agreement to determine whether the obliga-
tion is in substance support. The relative finan-
cial condition of the parties will play a signifi-
cant role in this determination.

Second, where the debtor spouse has been
ordered by the divorce court to pay the non-
debtor’s attorney fees, those fees will general-
ly be nondischargeable. If the fees relate to a
custody determination, they will be nondis-
chargeable absent a showing by the debtor that
paying the fees will substantially impair his or
her ability to adequately support the child, or
will effectively cancel out the child support
payments received by the debtor.
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